INVESTIGATION/INSPECTION

COLLATERAL ESTOPPEL-ISSUE PRECLUSION

Rushton asserts that the section 104<d)(2) order was
improperly issued because it resulted from an investigation
rather than an inspection.  It further asserts that this issue
has been previously litigated by the parties and determined by a
Commission administrative law judge in Greenwich Collieries v.
Secretary, 8 FMSHRC 1105.  In Greenwich, Judge Maurer granted a
partial summary judgment to the operator on the ground that the
contested 104(d)(l) orders were issued following an accident
investigation, and did not result from an inspection.  The case
is presently before the Commission on interlocutory appeal by the
Secretary. Although counsel has stated that Rushton and
Greenwich are operating entities of the Pennsylvania Mines
Corporation, there is little or no evidence in the record from
which I could determine if they are identical parties for the
purpose of collateral estoppel. More importantly the facts in
the two cases are significantly different: 'In Greenwich, the
contested orders were issued on March 29, 1985, following an
investigation of a mine explosion which occurred on February 16,
1984.  The underground portion of the investigation began on
February 25, 1984, and was concluded on April 5, 1984.  Sworn
statements were taken from March 27, 1984, until April 27, 1984.
The final investigation report was issued September 6, 1985.  In
the present case the contested order was issued on the day the
alleged violation occurred following the inspector's visit to the
area where the violation (occurred. As my analysis will show
hereafter, these factual differences may be decisive.  Therefore,
whether or not Greenwich and Rushton are identical parties,
doctrine of issue preclusion does not apply here.

INVESTIGATION

Rushton argues that the issuance of a section 104(d)(2)
order charging an unwarrantable failure violation is improper
when it results from an investigation rather than an inspection.
Seven decisions or orders of Commission judges so held.  Four of
the cases are pending on appeal before the review Commission.
The other cases were apparently settled.

THE MINE ACT

Section 104 (a) of the Mine Act provides in part:

If, upon inspection or investigation, the Secretary . . ,
believes that an operator . . . has violated this Act, or
any mandatory . . . standard, ... he shall, with
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